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Injunction against Employers. 





One of the recent novelties in the contests | 
between employers and employees was the 
injunction order obtained in Omaha in fa- 
vor of labor unions to prevent business men 
from refusing to sell goods to dealers who 
employ union labor, or from boycotting 
union labor, or from holding meetings or 





conspiring against the unions, or in any way | 
interfering with the unions in the manage- | 
ment of their affairs. Various other provi- 
sions were included, as reported in the daily 
press, among them a provision against im- 
porting laborers into the city or state in 
pursuance of any plan to destroy labor or- 
ganizations, and one against bringing any 
other injunction suits or actions in pursu- 
ance of any such plan. A newspaper head- 
line declared: “Omaha employers are or- | 
dered not to try to break strike.” This, of 
course, does not fairly represent the injunc- 
tion order, but it is indicative of a notion, | 
altogether too general, that an effort on the 
part of employers to carry on their business 
notwithstanding a strike is an attempt to 
destroy the union cf the workmen. The dif- 


| other locality. 





ference is as clear as the difference between 
the enforcement of law and order and an at- 
tack upen labor. It is fortunate in one re- 


spect that the unions have gone into court 


to restrain combinations of employers. 


| When both sides get to demanding from the 


courts a restraint of illegal actions by the 
other they will be likely to get fairly clear 
ideas of the rights on both sides. Illegal 


| action on both sides is likely to be taken in 


the heat of controversy, and it is for the in- 
terest of the public to compel each side to 
observe the rights of the other. There is no 
doubt at all that the unions can get protec- 
tion for their rights by injunction quite as 
readily as the employers can get injunctions 
against them. 


——__$ 


Contagion of Mob Violence. 


It is certain that the mob spirit is conta- 
gious. The triumph over law and order of a 


|mob of reckless and criminal persons in one 


locality stimulates the same classes in every 
There is always in every 
populous community a considerable percen- 
tage of people criminal by instinct, and, 
though ordinarily cowed by public sentiment 
and the forces of the law into an outward 
respect for legal authority, are always on 


|the watch for an opportunity to trample 


law under their feet. The passion of strik- 


lers often leads them to violence, but, except 


for the aid of the criminally disposed people 
of the community, riots by strikers would be 
far less numerous and serious. Little by 
little the mob spirit which has long been 
active in some localities has been spreading, 
until almost every issue of the daily press 
has news of some outbreak of lawlessness, 
too often successful and unpunished. Every 
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triumphant mob emboldens criminals in 
every community to riot more readily and 


“- 





Vengeance of the Mob as a Check 
upon Crime. 

— 

Some crimes, like that so terribly avenged | 
by the mob at Wilmington a few weeks 


for less reason than before. | 
| 
} 
| 
| 


since, are so unspeakably horrible that out- | 
raged human nature, in its thrill of horror, 
is for the moment ready to approve of al- 
most any revenge. Yet the fiendish ven- | 
geance that was executed by the mob upon 
the criminal in that instance is not the work | 
of good citizens. Doubtless all who join the 
mob in such a case share in some measure 
the natural feeling of outraged humanity, 
but it is the irresponsible, the reckless, the 


criminally inclined who are most ready to | 


lead or follow in defying the law and wreak 
ing mob vengeance. Even the awful and un- 
speakable details of such a tragedy as that | 
of Wilmington will not so destroy the rea- 
son of men fit for citizenship as to lead 
them in a frenzy back to the diabolic atroc- 
ities of the savage red Indians. The} 
thought of true and sane men was expressed 
in the heroic and sublime utterance of the 


father of the murdered girl in his plea to 
the mob to maintain law and order. No 
man ever spoke nobler words out of the 
depths of unspeakable anguish. 

A superficial view adopted by many is to 
the effect that such fiendish vengeance is nee- 
essary, or at least efficacious, to prevent the 
repetition of the crime so avenged. This 
seems to be utterly false in the light of the 
facts. Such savage punishment arouses the 
very spirit it is intended to repress. In the 
lurid light of the burning victim others of 
his class see him as a martyr. The spirit 
of vengeance is aroused in them, and with a 
wild, fierce, unreasoning madness they has- 
ten to repeat his crime in order to avenge 
him. The work of the mob in such a case | 
not only brands the nation with indelible 
disgrace, but tends to multiply the crimes it 
would repress. 


> 


Blaming the Courts for Lynching. 





The only excuse that any law-abiding citi- 
zen has presumed to offer for the work of 





COMMENT. 





the Wilmington mob was the delay of jus- 
tice in the courts. The sole ground for this 
seems to be the postponement of the trial of 
the accused wretch until the fall term of 
court. More unthinking and senseless criti- 
cism was never made by rational men. The 


| reason given by the court for not proceeding 


with an immediate trial was the inflamed 
state of the public mind, which would pre- 
vent a fair trial at that time. The out- 
break of fiendish savagery that immediately 
followed proved too well that the frenzied 


| state of the community would have made a 


fair trial impossible. The circumstances 
were such that the conviction and execution 
of the criminal by fair and due process of 
law would have been certain,.and the delay 
would have been brief. The real facts, 
therefore, were that the Wilmington mob de- 
manded, not so much justice as vengeance. 
They wanted to feast on the anguish of 
their wretched victim while their hearts 


| vere hot and their minds frenzied with pas- 


sicn. The horrible, the unutterable, fiend- 


| ishness of the crime to be avenged was more 
| than men of flesh and blood could see with- 


out bursting hearts and burning brains; yet 
all sane men know that iustice is not to be 


|administered in a torrent of passion, that 


the safety of the innocent and the true meas- 
ure of the wrong of the guilty cannot be 
judged by excited and infuriated men. 
Unnecessary delays in the conviction of 
criminals are, however, far too common in 
this country. It is the well-known policy of 
counsel for accused persons to obtain delays 


}on every possible pretext, until the crime 


has become well-nigh forgotten, and the pos- 
sibility of proving it much lessened. Delay 
before trial, and long delays on appeals 
from convictions, are tolerated to the extent 
that, when the final trial is reached, the wit- 
nesses are dead or have so far forgotten the 
transaction that an acquittal is the result. 
All this discredits the courts, and too often 
defeats justice. Yet it furnishes no excuse 
for lynching. In fact, the crimes for which 
men are lynched are not those, as a rule, in 
which miscarriages of justice occur. A mob 
cannot know that its victim is guilty unless 
the proof against him is conclusive. If it is 
conclusive, there is little doubt that he will 
be convicted. If the proof would not con- 
vict him in court, the mob is very possibly 
wreaking its vengeance upon an innocent 
man. 
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The Cure for Mobs. 





The remedy for the nrevalent and increas- 
ing and dangerous mob spirit is very plain 
and simple. Nothing is needed but the reso- 
lute enforcement of the law. A wild mob 
attacking a jail, intent on the capture of a 
prisoner from the hands of the law, to burn 
him at the stake, is a terrible spectacle, full 
of peril to civilization, if allowed to become 
common. But its prevention needs only a 


sheriff fit for his position. The mob is cow- | 


ardly, and dares to act only when it has lit- 
tle to fear. A sheriff, in defense of his jail, 
who shoots harmlessly over the heads of the 
mob, is a poltroon. No matter how vile, 
infamous, or fiendish may be the wretch in 
his custody, his duty is none the less plain. 
He represents government; his surrender is 
treachery. A few sheriffs who dared to do 
their duty would end, once for all, the at- 
tacks of mobs on jails. The desperadoes, 
hoodlums, and loafers that usually form the 
crowd will not go up against a jail if they 
know the sheriff will shoot to kill. The 
time has come for sheriffs of that kind. 
Foreign critics are already commenting on 
the decadence of popular government in this 
country, and to superficial and far-off ob- 
servers there is much to justify their reflec- 
tions. But tke strength and the power of 
good citizens, when once roused, to meet 


the evil, the foreign critics do not under- | 
stand. Yet the sting of their criticisms | 


may help to rouse an overwhelming public 
sentiment which even time-serving and cow- 
ardly officials dare not defy. The demand 


now is for sheriffs who will shoot to kill in} 
defense of their jails, and for governors | 


who dare to maintain law at any cost. 


—_ + —__—_ 


A Distinction Overlooked. 





The New York court of appeals recently 
(April 28, 1903), in People ex rel. United 
States Aluminum Printing Plate Co. v. 
Knight, 67 N. E. 65, as was to have been ex- 
pected, reversed the decision of the appel- 
late division of the supreme court, third de- 
partment,—67 App. Div. 333, 73 N. Y. Supp. 
745. 


The decision thus reversed was, soon after 


it was promulgated, criticised by the writer 
in the notes on Taxation of corporate fran- 


chises, 57 L. R. A. 33, and on Tazaticn of ' 


capital stock of corporations, 58 L. R. A. 
513. 

The opinion of the court of appeals, by 
Judge Vann, with the exception of a venial 
slip in the statement that “the personal 
property of the corporation is not directly 
taxed, but its capital stock and surplus, 
after deducting the assessed value of its real 
estate, and making some other deductions, 
is assessed at its actual value,” which may 
well be left to the correcting influence of 
People ez rel. Union Trust Co. v. Coleman, 
126 N. Y. 433, 12 L. R. A. 762, 27 N. E. 818, 
is well reasoned, in line with the current of 
authority, and a painstaking exposition of 
the law of New York on the point involved, 
} until its learned author reaches the case 
that led the court below astray (People ex 
rel, A. J. Johnson Co. v. Roberts, 159 N. Y. 
70, 45 L. R. A. 126, 53 N. E. 685). 

In taking up that case, the learned judge 
begins by remarking that none of the cases 
he had thus far cited, and which discrimi- 
j nated between the taxation of corporate 
| property and the taxation of corporations 
measured by their property, was called to 
the attention of the court, “nor was the dis- 





tinction between a tax upon property and a 
tax upon franchises pointed out,” when the 
Johnson Case was considered. Surely this 
could not have been necessary, in the light 
| of the repeated remarks of different mem- 
bers of the court, in a long line of cases 
pointing out the real nature of the tax un- 
der the statute then sub judice. (Vide, 
| Earl, J., pp. 393, 394 in People v. Equitable 
Trust Co. 96 N. Y. 387; Gray, J., p. 563 in 
People ex rel. American Contracting & 
Dredging Co. v. Wemple, 129 N. Y. 558, 29 
N. E. 812; O'Brien, J., pp. 68, 69 in People 
ex rel. Southern Cotton Oil Co. v. Wemple, 
131 N. Y. 64, 29 N. E. 1002; Andrews, Ch. 
J., p. 7 in People ex rel. Pennsylvania R. 
Co. vr. Wemple, 138 N. Y. 1, 19 L. R. A. 694, 
33 N. E. 720; Gray, J., p. 62 in People ex 
rel. Badische Anilin Soda Fabrik v. Rob- 
erts, 152 N. Y. 59, 36 L. R. A. 756, 46 N. 
E. 161; and Bartlett, J., p. 591 in People 
ex rel. United Verde Copper Co. v. Roberts, 
156 N. Y. 585, 51 N. E. 293.) Counsel 
; might well feel warranted in presuming 
that, as to this point at least, the court 
| knew the law. And they were so warrant- 





ed. Judge Vann’s own language, in the 
Johnson Case, that “a tax of the kind un- 
der consideration is levied upon a foreign 
corpoiation ‘for the privilege of exercising 
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its corporate franchises or carrying on its 
business,’”’ is evidence that the court was 
fully cognizant that the tax before it was a 
franchise, and not a property, tax. 

If aught further is needed to complete the 
demonstration that in the Johnson Case the 
court not only understood, but could not 
have failed to understand, that the tax 
then in dispute rested upon the corporation, 
and not upon its property,—was a privilege 
and not a property tax, and therefore that 
it was wholly immaterial in what the prop- 
erty of the company consisted,—it is to be 
found in the case next referred to in the 
principal opinion, viz.: People ea rel. Edi- 
son Electric Light Co. v. Campbell, 138 N. 
Y. 543, 20 L. R. A. 453, 34 N. E. 370, the 
principal authority relied upon by the then 
attorney general in his argument in the 
Johnson Case. The Edison Company was a 
domestic corporation. Its entire capital 
stock was invested in patent rights. Some 
of these had been transferred to other do- 
mestic corporations, some to foreign corpo- 
rations, and some were still retained by the 
corporation. The transferred rights were 
operated in different localities within and 
without the state of New York. The state 
contended that the entire capital stock of 
the Edisen company was employed in the 
state of New York, and was the proper basis 
of the tax. The company insisted that none 
of its capital stock was employed in the 
state of New York, and therefore that it was 
not taxable because there was no basis upohk 
which to compute the tax. The court decid- 
ed that, in so far as the corporation still 
held undisposed-of patent rights; and in so 
far, also, as it only parted with these to do- 
mestie corporations operating by its license 
in the state of New York,—then, to that ex- 
tent, its capital stock was employed in the 
state of New York. and was the basis for 
computing the tax, but that such rights, so 
far as conveyed to foreign corporations for 
exploitation without the state, were not to 
be taken into account, because not employed 
in the state of New York. 

The counsel on both sides, and the court 
in the Edison Case, were plainly agreed that 
capital stock invested in patent rights, 
equally with capital stock invested in United 
States bonds, was, if employed within the 
state of New York, and so far as thus em- 
ployed, a proper basis for computing the 
franchise tax. The question in the Edison 





Case, therefore, was: How much, if any, 
of the capital stock of the corporation was 
employed in the state? And, as there is no 
distinction in principle between patent 
rights and copyrights, the Edison Case was 
sufficient authority for the state in the 
Johnson Case. The real questions in the 
Johnson Case were, How much of the relat- 
or’s capital stock is employed in this state? 
and, Do its copyrights and business gool 
will form any part of the capital stock em- 
ployed by it within the state of New York? 
It is surprising that Judge Vann should 
have got astray at all, for in his present 
opinion he quotes the “claim as well as the 
concession” of counsel in the Edison Case, 
that “the capital stock of the relator in- 
vested in letters patent is not lia- 
ble to taxation here, except” (the italics are 
ours) “in so far as the said letters patent 

apply to the territory included 
within the state of New York.” 

What could have been the meaning of this 
significant exception? Letters patent as 
property are no more taxable when they are 
within, than when they are without, the 
state. They are equally exempt within and 
without. And so are copyrights. But a 
corporation is taxable upon its franchise or 
business according to the amount of capital 
stock that it employs within the state, 
whether that capital stock represents ex- 
empt or taxable property. 

Turn again to the Johnson Case. Judge 
Gray dissented from the conclusion of the 
court. But he agreed that the copyrights of 
the relator were not to be counted in com- 
puting its capital stock employed in the 
state of New York. Not, indeed, because as 
property they were exempt from taxation 
(which he did not deny),—he was well 
aware that such a ground was untenable,— 
but because, belonging to a foreign corpora- 
tion, they were not employed within the 
state, and therefore were not of that part of 
the relator’s capital stock which was the 
sole basis of the tax. 

In the principal case, Judge Vann contin- 
ues: “An effort is made to distinguish the 
Johnson Case upon the ground that the re- 
lator therein was a foreign corporation, 
while in the case in hand it is a domestic 
corporation. This distinction would ‘result 
in an unjust discrimination against domes- 
tic corporations.’ For the reasons given by 
the learned appellate division, we think 
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there is no such distinction. We unite with 
them in saying that ‘the principle of taxa- 
tion is the same in both cases. In the case 
of a domestic corporation the purpose is to 
tax that intangible property belonging to it 
which is frequently of great value and rests 
solely in its right to exist and carry on its 
business. Such property is not reached by 
local taxation, but is, by the franchise tax 
provided for in § 182, made taxable by state 
oflicers and solely for the benefit of the state 
at large.’ “ 

There is, indeed, no distinction in the 
principle of taxation in the cases of domes- 
tic and foreign corporations, although the 
former are taxed upon their franchises, and 
the latter upon their business within the 
state; but that principle in both cases is the 
amount of capital stock employed within the 
state, whether it consists of tangible or in- 
tangible property,—the tangible not less 
than the intangible. It is not a discrimina- 
tion against a domestic corporation taxed 
upon its franchise, because a foreign corpo- 
ration is not and cannot be taxed upon its 
franchise. Nor is it such a discrimination 
because the property, tangible or intangible, 
of a fereign corporation, which is not 
brought into the state, is not used as a 
basis for computing its privilege taxes. 
The property of domestic corporations, 
whether tangible or intangible, that is out- 
side of the state, is not so used. (Vide 
People ex rel. American Surety Co. v. Camp- 
bell, 74 Hun, 101, 26 N. Y. Supp. 462, Af- 
firmed on opinion below, 143 N. Y. 625, 37 
N. E. 827; People v. Campbell, 88 Hun, 544, 
34 N. Y. Supp. 801; People ex rel. Lacka- 
wanna Transp. Co. v. Knight, 75 App. Div. 
164, 77 N. Y. Supp. 398; People ex rel. New 
York C. & H. R. R. Co. v. Knight, 75 App. 
Div. 169, 77 N. Y. Supp. 401.) 

It is greatly to be regretted that the 
Johnson Case should not have been more 
carefully distinguished. The opinion dis- 
eussed magnanimously says: “The error 
which this appeal is brought to correct was 
primarily our own, for the learned appellate 
division properly followed a decision made 
by us, which as we now think was based up- 
on an erroneous principle, and hence should 
be overruled in so far as it held that prop- 
erty owned by a corporation and exempt by 
the laws of the United States should not be 
appraised for the purpose of fixing the 


amount of a tax upon the franchise of a cor- 
poration subject to such taxation.” 

What a pity it was not added: Provided, 
of course, such property forms a part of the 
capital stock of such corporation employed 
within the state of New York. The absence 
of some such qualifying proviso is likely to 
prove mischievous in time to come. The 
court may again be called upon to correct an 
error primarily its own, if hereafter the 
principal case is too blindly followed. 
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Landlord and Tenant. 

Liability for rent of premises occupied by 
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(1.) Scope; (II.) lability of receiver 
or assignee: (@) general rules as to re- 
ceivers ;(b) general rule as to assignees 
under general assignment; (c) gener- 
al rules as to assignees in bankruptcy ; 
(d) what amounts to acceptance or 
adoption of lease: (1) generally; (2) 
taking possession: (a) under geueral 
order; (b) under direction in, or pur- 
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suant to purpose of, order or assign- 
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holding to make intelligible election: 
(a) general rules as to; (b) what pe- 
riod is reasonable; (6) holding in ig- 
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tinue business: (a) general rules as 
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of business; (8) payment of rent; (ce) 
estoppel or waiver of right to enforce ; 
(f) extent of liability: (1) general 
rule; (2) when occupation is tem- 
porary; (3) where occupation is con- 
tinued; (4) under special agreement ; 
(9) preference over general claims: 
(1) in ordinary receiverships, assign- 
ments, and bankruptcies generally; 
(2) rule that priority depends on lien 
or right to distrain; (3) in railway re- 
ceiverships; (h)~ personal liability ; 
(III.) liability of lessee; (IV.) lia- 
bility of third persons; (V.) conclusion 

Landlord's lien for rent; personal lia- 
bility of purchaser of property subject 
to 
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Railroads. 
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Receivers. 
Liability for rent of premises occupied 
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Waters. 
Liability for damming back water of 
stream :—(I.) Right to dam _ back: 


(a) no natural right; (b) legislative 
authority: (1) in general; (2) for 
improvement of navigation; (c) grant 
of right: (1) form and manner; (2) 
object; (3) effect; (4) extent; (d) 
license; (e) prescriptive rights: (1) 
right may be acquired by prescription ; 
(2) what necessary to give right; (3) 
extent of right; (4) prevention and 
loss of right; (f) abandonment of 
rights; (g) right as against public: 
(1) in general; (2) nuisance; (h) 
title to land flowed; (II.) who are Ii- 
able: (a) public generally; (b) cor- 
porations; (c) one who has parted 
with property; (d) purchaser of prop- 
erty; (¢) other persons; (III.) what 
is obstruction: (a) bridges: (1) gener- 
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ally; (2) railroad bridge: (a) duty 
as to construction; (b) measure of 
care required; (c) liability for injury; 
(dq) other matters; (b) drift and 
débris; (c) other obstructions; (d) 
illegal, though beneficial; (e) change 
in obstruction: (1) repairing dam; 
(2) increasing height of dam; (3) 
change of location; (IV.) efect of 
character of stream; (V.) effect of 
flood: (a) ordinary freshets; (b) ex- 
traord'nary floods; (VI.) character of 
injury; (VII.) remedy: (a) abate- 
ment; (vb) suits generally: (1) stat- 
utory action; (2) common-law action; 
(3) equitable remedies; (4) indict- 
ment; (5) joinder; (c) pleading; evi- 
dence; (d) limitation; (e) venue; 
judgment; (f) damages; (VIII.) who 
may sue: (a) in general: (1) owner; 
(2) one in possession; (3) joinder of 
parties; (vb) grantee; (c) survivor- 
ship; (IX.) defenses: (a) contribu- 
tory negligence ; (b) estoppel; (c) con- 
tributing cause; (d) right to repair in- 
jury 
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Among the New Decisions. 


Animals. 





posed where, without his knowledge, 
animals drink it and perish. 





Appeal. 





That a case has not been disposed of as 


A statute and custom depriving the owner 
of unfenced land of the right to recover for 
injuries caused by trespassing cattle are 
| held, in Beinhorn v. Griswold (Mont.) 59 L. 
|R. A. 771, not to require him to keep the 
| property safe for such animals, so as to 
charge him with the loss in case he leaves 
poisonous liquids used in his business ex- 
the 


to one defendant who has never been served 


with notice or appeared in the action is held, 
in Lough v. John Davis & Co. (Wash.) 59 


L. R. A. 802, not to prevent an appeal from 


a judgment entered in favor of a codefend- 


ant. 





Assault, 





One who is assaulted in a public street is 
held in State vr. Bartlett (Mo.) 59 L. R. A. 
75%, to be justified in using a deadly weapon 
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to defend himself from a public whipping 
by one greatly his superior physically. 


Attachment. 








An attachment in a suit for breach of 
promise of marriage is held, in Mainz v. 
Lederer (R. I.) 59 LoR. A. 954, not to be 
authorized by a statute authorizing attach- 
ment upon the filing of an affidavit that 
plaintiff has a just claim against defendant 
that is due upon which he expects to recover 
a sum sutficient to give jurisdiction. 





Bankruptcy. 

A discharge in bankruptcy is ‘held, in 
Dunbar v. Dunbar, Adv. Sheets U. S. 757, 
to be no bar to a claim under an agreement 
by a bankrupt to pay an annuity to his di- 
vorced wife “during her life or until she re- 
marries,” since, by reason of the substan- 
tial impossibility of estimating the value of 
the contingency of the remarriage, such a 
contract is not provable under the provisions 
of the bankruptcy act of 1898, for the prov- 
ing of a fixed liability owing at the time of 
iiling a petition in bankruptcy, whether 
then payable or not, and of debts which are | 
“founded upon an open account, or upon a | 





contract, express or implied.” 





Bills and Notes. 





The maker of a negotiable instrument who 


Carriers. 


One purchasing a round-trip railroad 
ticket good only on the day of purchase is 
held, in Illinois Cent. R. Co. v. Harris 
(Miss.) 59 L. R. A. 742, to be entitled to 
recover damages in case he is ejected from 
the only train passing his station on the 
return trip on that day, for the reason that 
the ticket is not good on that train because 
the train is not scheduled to stop at that 
station. 

A carrier which, having transported goods 
at consignor’s risk C. O. D., presents a bill 
to the consignee before delivering them, 
knowing facts which indicate that they have 
been damaged in transit, is held, in Hardy 
v. American Express Co. (Mass.) 59 L. R, 
A. 731, to be bound to disclose such facts, 
or to be liable to return the money collected 
in case the consignment is rejected by the 
consignee. 

A railroad company carrying mail under 
contract with the United States government. 
is held, in Boston Insurance Co. v. Chicago, 
R. I. & P. R. Co. (Iowa) 59 L. R. A. 796, to 
owe no duty to the sender of a particular 
registered package of mail, which will give 
him a right of action in case the package is 
destroyed through the negligence of the com- 
pany’s servants. 

To hold the carrier responsible for an in- 
jury received by a passenger while using an 
excursion ticket, one of the conditions on 
which is that the passenger assumes 2ll risk 


delivers it to the payee complete in all its| of accident, it is held, in Crary v. Lehigh 


parts is held, in Bank of Herington v. Wang- 


erin (Kan.) 59 L. R. A. 717, not to be liable | 


thereon, even to an innocent holder, after 
the same has been fraudulently altered so 
as to express a larger amount than was 





Valley R. Co. (Pa.) 59 L. R. A. 815, that he 
must show affirmatively that the carrier was 
guilty of negligence which caused the injury. 

Although a railroad company enters into 
a joint contract with another company for 


written therein at the time of its execution. | the transportation of goods to a point beyond 





Breach of Promise. 
See ATTACHMENT. 


Building and Loan Associations. 





A borrowing member of an insolvent build-* 
ing and loan association is held in People’s 
Building & Loan Asso. v. MePhillamy 
(Miss.) 59 L. R. A. 743, not to be entitled to 
be credited on his debt with the full amount 
of dues he has paid in on his stock, but it is 
held that his stock payments must share the 
losses and expenses of winding up, and the 
balance only be credited on the loan. 


the end of its own line, it is held, in Union 
State Bank v. Fremont, E. & M. V. R. Co. 
(Neb.) 59 L. R. A. 939, to be competent for 
it to enter into an express contract with the 
shipper limiting its liability to the trans- 
portation of the property over its own line. 





Charity. 


> 
See TAXEs. 





Checks. 





In the absence of special circumstances, it 
is held, in Edminsten v. Herpolsheimer 
(Neb.) 59 L. R. A. 934, that a check must be 
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gaan , : 
presented not later than the day following | “together with” the right to traverse the 


its receipt, in order to hold the drawer lia- 
ble, where the payee receives it in the place 
in which the bank on which it is drawn is 
located. 


Constitutional Law. 
See also WRIT AND PROCESS. 





An act limiting to eight hours per day the 
work of laborers, etc., employed on behalf 
of the state or any of its political subdivi- 
sions, and requiring that every contract for 
public work shall contain a stipulation that 
no laborer shall be permitted to work more 
than eight hours under penalty of a for- 
feiture by the contract of a certain sum 
for each day any person shall work more 
than such time,—is held, in Cleveland v. 
Clements Bros. Construction Co. (Ohio) 59 
L. R. A. 775, to be unconstitutional and void. 





Copyright. 





Any copyright protection for a work se- 
cured under the act of February 3, 1831, by 
entering for copyright, in the name of the 
publishers, the issues of a magazine which 
contained instalments thereof, is held, in 


Mifflin v. R. H. White Co., Adv. Sheets U. S. | 


769, to be lost by the subsequent publication 
of the work in book form with no other no- 
tice of copyright than that of an entry in 
the author’s name. 





Corporations. 
See CONSTITUTIONAL LAW. 





Courts. 





A court of equity sitting in one state is 
held, in Schmaltz v. York Manufacturing 
Co. (Pa.) 59 L. R. A. 907, to have jurisdic- 
tion oi a suit by one of its citizens holding a 
mortgage on property in another state, to 
enjoin another citizen from removing from 
the property alleged fixtures which he had 
furnished under a conditional contract. 





Easements. 





A deed made by the owner of a tract of 
land, upon a portion of which was located a 
fresh-water lake, by which he conveyed a 
portion of the upland adjoining the lake, 


lakg in boats for pleasure, and to take fish 
an@ ice therefrom for domestic use, and not 
for profit, by the grantee, her heirs and as- 
signs, is held, in Mitchell +. D’Olier (N. 
J. Err. & App.) 59 L. R. A. 949, to grant 
those rights and privileges as appurtenant 
to the upland, and not in gross. 





Eight-Hour Law. 


See CONSTITUTIONAL Law. 





Eminent Domain. 
See also WATERS. 





A business is held, in Sawyer v. Com. 
(Mass.) 59 L. R. A. 726, not to be property 
within the meaning of a statute providing a 
jury trial to determine the damage in case 
of injury to “property” by the exercise of 
the right of eminent domain. 





Equity. 

Equity is held, in McGhee v. Belle (Mo.) 
59 L. R. A. 761, to have jurisdiction of a bill 
| by one who by actual fraud has been induced 
to take a warranty deed for a tract of land 
| containing only about three fourths of the 
quantity it was represented to contain, and 
give back a trust deed to secure a part of 
the purchase money, to cancel the trust deed 
and adjust the compensation for the deficit. 





Factors. 





In an action as for conversion, brought 
against a factor by the true owner of per- 
sonal property which has come to the pos- 
session of the former by the criminal act of 
another person, has been sold by him, and 
the proceeds received and paid over to the 
criminal, it is held, in Johnson v. Martin 
(Minn.) 59 L. R. A. 733, to be no defense 

| that the factor acted throughout the entire 
| transaction in good faith, without negli- 
gence, and in the supposition that the crim- 
inal was the real owner of the property. 








Husband and Wife. 


See ATTACHMENT. 





Indictment. 





Following the language of the statute pro- 
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viding for the punishment of bunco steering, 
in alleging that one was enticed to a certain 
place, and then, “by duress or fraud,” was 
compelled to part with money upon a foot 
race, is held, in Haughn v. State (Ind.) 59 
L. R. A. 789, not to be sulliciently certain to 
state the offense. 





Infants. 
See RAILROADS. 





Injunction. 
See Courts. 





Levy and Seizure. 





A decree requiring the owner of a timber- 
culture claim to public land to convey it to 
a partnership of which he is a member, in 
accordance with his agreement to do so, is 
held, in Adams v. Chureh (Or.) 59 L. R. A. 
782, not to remove the claimant’s interest 
in the property from the protection of the 
statute exempting such claims from liabil- 
ity to the satisfaction of debts contracted 


before the issuing of the final certificate | 


therefor, even in favor of debts of the part- 
nership. 





Liens. 





A purchaser of property upon which a log 


lien is claimed is held, in Rogers-Ruger Co. | 
v. Murray (Wis.) 59 L. R. A. 737, to be de- | 


prived of his property without due process 


of law by a statute making him personally | 


liable for the full amount of the claim if a 
petition for lien is duly filed, proceedings to 
enforce it are begun in time, and the prop- 
erty has been so changed that the lien can- 
not be enforced against it. 





Limitation of Actions. 

The pendency and dismissal of a former 
action is held, in Rodman v. Missouri P. 
R. Co. (Kan.) 59 L. R. A. 704, not +o extend 
the time for bringing an action under a stat- 
ute which gives a right of action for damages 
for death by wrongful act, which did not 
exist at common law, but provides that it 
shall be commenced within two years. 





Mail. 


See CARRIERS, 


Master and Servant. 





Undertaking to work as brakeman, or con- 
tinuing at work without complaint, with 
knowledge that the railroad company habitu- 
ally exceeds the speed fixed by ordinance in 
running trains through a municipality, is 
held, in Martin v. Chicago, R. I. & P. R. Co. 
(Iowa) 59 L. R. A. 698, to be an assumption 
of the risk of such excess of speed, so far as 
the protection of the ordinance is concerned. 

A master is held, in Duntley v. Inman, 
Poulsen & Co. (Or.) 59 L. R. A. 785, not to 
be liable for the death of a servant because 
he failed to furnish a better belt shifter, 
where the one furnished was safe and suit- 
able when properly used, and the servant 
made no objection to using it. 

A railroad section hand thrown from a 
hand car by the application of the brakes 
| by a brakeman, without warning, on the sig- 
nal of the foreman, 3s held, in Thacker v. 
Chicago, I. & L. R. Co. (Ind.) 59 L. R. A. 
792, to have no right of action against the 
railroad company for the resulting injuries 
under a statute making an employer liable 
for injuries caused by the negligence of a 
fellow servant who at the time was acting 
in the place and performing the duty of the 
employer in that behalf. 

A person employed to watch the personal 
property of a company stored upon the real 
| property of another is held, in Holler ». 
Ross (N. J. Err. & App.) 59 L. R. A. 943, 
not to be acting within the line of his duty 
where he shoots a person trespassing upon 
| the realty, because that person refuses to go 
| off the premises or to halt or to throw up 
his hands at his command. 

The negligence of a fire boss whom the 
owner of a mine is required by statute to 
employ is held, in Schmalstieg v. Leaven- 
worth Coal Co. (Kan.) 59 L. R. A. 707, to 
render the master liable for an injury to an 
employee caused thereby. 











Mines. 
See MASTER AND SERVANT. 





Municipal Corporations. 
See CoNSTITUTIONAL LAW; NEGLIGENCE. 





Negligence. 


See also RAILROADS. 





The contraction of smallpox by a guest 
from an inmate of the house who is conceded 
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to have contracted the disease because of | 
the unlawful location of a pest hospital | 
near by is held, in Henderson v, O’Haloran 
(Ky.) 59 L. R. A. 718, to be the proximate 
result of such unlawful location, so as to 
render the city liable for the injury thereby 
caused to the guest. 





Officers. 


A peace officer acting without a warrant 
is held, in Petrie v. Cartwright (Ky.) 59 
L. R. A. 720, to have no right to kill a fleeing 
person who refuses to stop when commanded 
to do so, on suspicion that he has been guilty 
of a felony, where the offense was in fact 
only a misdemeanor. 

A member of a board of education of a 
school district is held, in State v. Loechner 
(Neb.) 59 L. R. A. 915, to be a ministerial | 
officer within the meaning of a statute pro- | 
viding for the punishment of certain public 
officers for malfeasance in office. 


Partnership. 
See Levy AND SEIZURE. 


Proximate Cause. 
See NEGLIGENCE. 


Public Improvements. 





The legislature having placed the cost of | 
sewers for a particular district upon such 
district, individual landowners within it are | 
held, in Smith v. Worcester (Mass.) 59 L.| 
R. A. 728, to have no right to show that 
they have received no benefit, because that 
question has been decided bv the legisla- 
ture. 


Public Lands. 


See Levy AND SEIZURE. 


Railroads. 

A railway company which delivers a de- 
fective car to a connecting line is held, in 
Missouri, K. & T. R. Co. v. Merrill (Kan.) 
59 L. R. A. 711, not to be liable in damages 
to an employee of the latter, who is injured 
by reason of such defects after the car has 
been inspected by the company receiving it. 

Injury to a child by a turntable to which 
children were in the habit of resorting, to 
the knowledge of the company and its em- 
ployees, is held, in Chicago, B. & Q. R. Co. 








vt. Krayenbuhl (Neb.) 59 L. R. A. 920, to 
render the railroad company liable, where it. 
tock no precautions to prevent the children 
from playing on the turntable, and failed to 
keep it guarded or properly fastened. 


Real Property. 

A quitclaim deed is held, in Johnson pv. 
Johnson (Mo.) 59 L. R. A. 748, to carry the 
grantor’s interest in a covenant of seisin 
and warranty in his title deed, which runs 
to hin and his assigns, so as to vest in the 
grantee a title acquired by the warrantor 
after the execution and delivery of his deed. 


Receivers. 





A creditor of an embarrassed corporation, 
who, for the purpose of getting control of 
its plant and shielding it from its creditors, 


| collusively obtains the appointment of a 


receiver, and thereby prevents the owner of 
the premises on which the plant is located 
from enforcing his claim for rent, is held, in 
Link Belt Machinery Co. v. Hughes (lIIl.) 
59 L. R. A. 673, to be personally liable for 
the rent accruing during the receivership. 


Schools. 


See also OFFICERS. 





Permitting the use of a school building 
for theatrical performances as a business is 
held, in Sugar v. Monroe (La.) 59 L. R. A. 
723, to be a breach of faith and properly en- 
joined where the building has been con- 
structed with the proceeds of bonds based 
upon a tax voted to be imposed to erect a 


| building for school purposes. 


Reading the Bible, offering prayer, and 
singing hymns during school hours in the 
public schools, in accordance with the usages 
of sectarian churches, is held, in State ex 
rel. Freeman v. Secheve (Neb.) 59 L. R. A. 
927, to be an infringement of the constitu- 


| tional guaranty of religious freedom. 


Sewers. 
See PvucLic IMPROVEMENTS. 


Smallpox. 
See MunicrpAL CORPORATIONS. 


Taxes. 





A statute imposing a transfer tax upon 
property passing by the “interstate laws” of 
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the state is held, in Billings r. People (IIl.) 
59 L. R. A. 807, to be applicable to a widow's 
dower interest and her award under the ad- 
ministration laws. 

Land purchased by a charitable corpora- 
tion for the purpose of removing thereto its 
institution after a sale of the property then 
occupied by it, and which, pending such sale, 
is occupied by tents for the accommodation 
of the overflow from the main institution, 
and a one-story frame structure used as a 
kitchen and laundry, is held, in State v. At- 
lantie City (N. J. Err. & App.) 59 L. R. A. 


947, not to be exempt from taxation under a | 


statute exempting all “buildings” used ex- 
clusively for charitable purposes, with the 
lands on which erected, and which may be 
necessary for the fair enjoyment thereof. 

A succession tax imposed, under the au- 
thority of the act of Corgress of June 13, 
1898, upon a bequest to a municipality for 
public purposes, is held, in Snyder v. Bett- 
man, Adv. Sheets, U. S. 803, not to be un- 
‘constitutional as a tax upon an agency of 
the state, since such tax, being collected 
from the property while in the hands of the 
executor, who is required by § 30 of the act 
to liquidate it “before payment and distri- 
bution to the legatees,” cannot be regarded 
as a tax upon the municipality, although it 
may operate incidentally to reduce the be- 
quest by the amount of the tax. 

A state tax on the property within the 
state belonging to a foreign telegraph cor- 
poration, the value of which was determined 
by regarding it as a part of the system 
operated in other states, is held, in Western 
Union Teleg. Co. v. 
U.S. 730, not to be invalid because such cor- 
poration is engaged in interstate business 
and has accepted the provisions of the act of 


July 24, 1866, giving it the privilege of | 


operating a line over military and _ post 
roads, and was not created by such state, or 
given any franchise by it. 


Telegraphs. 





A municipality is held, in Atlantic & P. 
Teleg. Co. v. Philadelphia, Adv. Sheets, U. 
S. 817, to have the right to impose a reason- 
able license fee on a telegraph company for 


the enforcement of local government super- | 


Missouri, Adv. Sheets. | 
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Waters. 


The flowing of land by a dam for manufac- 
turing purposes is held, in Avery v. Vermont 
Electric Co. (Vt.) 59 L. R. A. 817, to bea 
taking within the meaning of the constitu- 
tional provision regulating the taking of 
land by right of eminent domain. 





Writ and Process. 





An act providing for service of summons 
in a personal action against a natural person 
who is a citizen of another state, but carries 
} on business in this state, or his agent in 
|charge of the business, without seizure of 
|his property by the process of the court, is 
|held, in Cabanne v. Graf (Minn.) 59 L. R. 
A. 735, to be unconstitutional. 


Service of summons within the state on 
resident directors of a foreign corporation is 
Mathieson Alkali Works, 
S. 807, to be insufficient to 
give the court jurisdiction of such corpora- 


held, in Geer v. 
| Adv. Sheets, U. 
tion, where, at the time of such service, it 
| had ceased to do business within the state, 
jand had designated no agent on whem serv- 
jice could be made. 


New Books. 


| 


“Greene’s Annotated Tax Law.” Third 
| Revised Edition, 1903. (Matthew Bender, 
Albany, N. ¥.) 1 Vol. $3. 

“The Law and Practice of Referees, Refer- 
ences, and Arbitrators.” With Forms. By 
L. L. Boyce. (Matthew 1 Vol. 
$4.50. 

“Forest, Fish, & Game Laws.” With 
Amendments of 1903. (Matthew Bender) 
$.50. 
| “Opinion of the Attorney General of 
Porto Rico to the Governor, the Heads of 
Departments, the Judiciary, and Other Offi- 
cials.” By James S. Harlan. (The Banks 
Law Publishing Co., New York.) 1 Vol. 


Sender ) 


“New Jersey Notaries, and Commission- 
ers’ Manual.” By W. Locke Rockwell. 
(Soney & Sage, Newark, N. Y.) 1 Vol. 
| Paper, $1. Law Canvas, $1.50. 
| “Smith’s Leading Cases in Common Law.” 


vision of its poles and wires, although the ;11th English Ed. (Callaghan & Co., Chicago, 
company is engaged in interstate commerce. ‘ Ill.) 2 Vols. $17.50. 
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Recent Articles in Caw Journals 
and Reviews. 


“Visitors for Convicts.”—115 Law Times, 
171. 

“The Liability of Railroad Companies for 
Medical Services Rendered to Injured Em- 
ployees and Others.”—2 Michigan Law Re- 
view, 1. 

“Ratification by an Undisclosed Princi- 
pal.”—2 Michigan Law Review, 25. 

“The Practice of the Criminal Law.”— 
42 American Law Register N. S., 311. 

“English Cases on the Restraint of Libel 
by Injunction since the Supreme Court Judi- 
cature Act, 1873.”"—42 American Law Reg- 
ister, N. S., 322. 

“Fraudulent Substitution.”—2 Maryland 
Law Review, 100. 

“Can Authority be Delegated to Notaries 
Public to Punish for Contempt.”—56 Cen- 
tral Law Journal, 144. 

“Evidence of Turbulent Character of De- 


ceased for the Purpose of Establishing the | 


Fact that Defendant had a Reasonable Ap- 
prehension of Danger.”—56 Central 
Journal, 148. 

“The Exigencies of Eminent Domain.”— 
65 Albany Law Journal, 176. 


Law 


“Injuries from Electricity in Highways.” 
—56 Central Law Journal, 485. 


“What Matter is Entitled to Copyright | 
under the United States Statutes.”—56 Cen- | 


tral Law Journal, 491. 
“Suits for Damages for Malicious Prose- 
eution.”—2 Madras Legal Companion, 11. 
“Right of the Trial Court to Take a Case 


from the Jury upon the Opening Statement | 


of Counsel.”—56 Central Law Journal, 441. 

“Initiative and Referendum 
Federal Constitution.”—56 Central 
Journal, 444. 

“Government Control of the Liquor Traf- 
fie.” —56 Central Law Journal, 444. 

“Correlative Rights of Stockholders, Pol- 
icy Holders, and Creditors on the Insolvency 
of Life Societies." —56 Central 
Law Journal, 450. 

“The Negro Question.”—12 
Journal, 467. 

“Actions Founded on Felonious Acts.”— 
35 Chicago Legal News, 367. 

“The Northern Securities Case 
Sherman Anti-Trust Act.”—16 
Law Review, 539. 


Law 
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“Retreat from a Murderous Assault.”—16 
Harvard Law Review, 567. 

“Pleading and Proof of Insanity in Crim- 
inal Cases.”—56 Central Law Journal, 466. 

“Judgment for Alimony as a ‘Contract’ 
or as ‘Property’ Entitled to Protection from 
Future Modification under the Provisions of 
the Constitution.”—56 Central Law Jour- 
nal, 467. 

“Should Trade Unions be Incorporated?” 


——15 Green Bag, 260. 


“Some of the Legal Phases of Insanity.” 
—ll1 American Lawyer, 102. 

“The Doctrine of Equitable Estoppel as 
Applied to Opinions and Statements of In- 
tention.” —56 Central Law Journal, 424. 

“Seope and Extent of Statutes Making 
Wife Liable for Family Expenses.’”’—56 Cen- 


i tral Law Journal, 428. 


“The Negotiable Instruments Law-—A 


| Course of Study.”—20 Banking Law Jour- 


nal, 285. 
“The Time Limit for Negotiation of 2 
Check.”—20 Banking Law Journal, 289. 
“Privileges and Immunities of Citizens 
of United States and of the Several States.” 


|} —18 Chicago Law Journal, 337. 
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The Humorous Side. 


THe Maxim AND THE MUSE:— 
“No cure, no pay.” With confidence supreme 
Some thrifty leeches vaunt this tempting !ure. 
More thrifty, if less confident, would seem 
Those limbs of law who say “No pay, no cure.” 
a. W. C. 
Costs In Justice’s Court.—A New Mex- 
ico correspondent sends the following letter, 
written by a newly elected justice of the 
peace in that territory some twenty years 


|ago, when conditions were somewhat more 
under the | 


primitive than now: 

“I wish you would send me a fee-bill for 
justices and constables. I have but one law 
book in my office and that is a last year’s 
almanac and does not contain a fee-bill. 

“I had my first case yesterday and the 
jury promptly found a verdict for the plain- 
tiff and I charged the defendant twenty dol- 
lars costs. He kicked and I reduced it to 
$15.00, which he paid. I then ‘whacked 
up’ with the constable, which I thought 
would be about right. If I don’t hear from 
you before the next case comes on the costs 
will be $25. This thing has got to pay. 


“Yours in haste, 
“ 








